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1 Introduction

This guide examines how the new requirements under the Employment Equality (Age)
Regulations (Northern Ireland) 2006 which come into operation on 1 October 2006,
will affect workplace pensions.

The Age Regulations implement the age strand of Directive 2000/78 EC in Northern Ireland,
establishing a general framework for equal treatment in employment and vocational
training. This Directive meant that the Government was required to put in place laws
prohibiting age discrimination in the workplace. The new requirements will make

it unlawful for pension schemes to discriminate against members or prospective

members of a pension scheme. However, it is recognised that many age

related rules and practices are necessary for the proper operation of schemes.

The Regulations will, therefore, effectively exempt most age related pension scheme

rules and practices. For those rules not specifically exempted, employers must

consider whether they can justify their ongoing use.

This guide explains the pensions aspects of the Regulations. The guide explains which

pension arrangements will be affected by the Regulations, and provides examples of

how schemes can make use of the exemptions. Case studies illustrate the impact of

the Regulations on a range of pension schemes, and flowcharts provide an overview

of the new requirements. The guide also suggests actions employers should start

taking to ensure they will be compliant with the new Regulations when they come into operation.
All defined terms used throughout the guide are explained in the Glossary in

Appendix 1.

The Equality Commission for Northern Ireland will be producing guidance which will provide futher
information on how the Regulations will affect employers in general.




2 Summary of key aspects

of the Regulations

From 1 October 2006:

it will be unlawful for occupational pension schemes to discriminate against
members or prospective members of a scheme on the basis of age;

it will be unlawful for employers to discriminate (in relation to pensions and
otherwise) on the basis of age;

discrimination (direct or indirect) will only be lawful if one of the specific
exemptions apply or if it can be “objectively justified”. Objective justification and
direct and indirect discrimination are explained in chapter 3. Specific exemptions
are explained in chapter 6;

pension benefits accrued and discriminatory practices up to 1 October 2006 will
not be affected by the Regulations;

trustees will be obliged to disapply any discriminatory rules under their scheme;
trustees are also given power to amend any scheme rules that conflict with the
Regulations;

workers! who suffer discrimination on grounds of age in relation to pensions can
bring a claim to an Industrial Tribunal against the trustees and/or employer.

1 See Glossary for definition.



3 Main features of the
Regulations in relation
to pension schemes

This chapter explains direct and indirect discrimination and objective justification.
It also explains what aspects of pensions arrangements are covered by the
Regulations and who is protected by them.

Summary of key messages covered in this chapter
m Direct discrimination occurs when the trustees or an employer treat a worker less
favourably than other workers on the grounds of age.

m Indirect discrimination occurs when a criterion, provision or practice which is
apparently age-neutral in fact disadvantages workers of a particular age.

m Direct or indirect discrimination is allowed if it is “objectively justified” i.e. if it
pursues a “legitimate aim” and is a “proportionate” means of achieving that
aim.

m All aspects of occupational pension schemes are covered by the Regulations.

m Employer contributions to personal pension schemes are covered (but not other
aspects of personal pensions).

m Specific exemptions cover many pensions practices, meaning that these
practices do not need to be objectively justified.

Direct and indirect discrimination

Discrimination on the grounds of age can be direct or indirect. Direct discrimination?
occurs when the trustees or an employer treat a worker less favourably than other
workers on the grounds of age. Indirect discrimination® occurs when a criterion,
provision or practice which is apparently age-neutral in fact disadvantages workers
of a particular age.

2 See Regulation 3(1)(a).
3 See Regulation 3(1)(b).
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Case study — Examples of the difference between direct and
indirect discrimination

Direct discrimination — A scheme pays a higher increase to pensioners at or

above age 75 than to pensioners below this age. This is to compensate for the fact
that these older pensioners have been worse affected than younger pensioners

by increases in the cost of living since retirement. Unless objectively justified, this

amounts to direct discrimination i.e. a pensioner aged 73 is treated less favourably
than another pensioner aged 76.

Indirect discrimination — The rules of a company’s occupational pension scheme
only allow workers to join if their pensionable pay is more than £300 per week.
Within the company there are significantly fewer workers under the age of 40 with
pensionable pay over £300 than workers over the age of 40 whose pay is above the
threshold. Unless this practice can be objectively justified, it will amount to indirect
discrimination, as it results in workers under age 40 being treated worse than
workers over age 40.

Choosing a comparator - If a worker claims he has suffered from age
discrimination, he will need to show that he has been treated worse than another
worker who is in the same position as him except for age. If no such actual worker
exists, the claimant can compare himself with a “hypothetical” comparator.

“Objective justification” test

The Directive allows direct or indirect discrimination if it is “objectively justified” i.e.

if it pursues a “legitimate aim” and is a “proportionate” means of achieving that aim.*
Legitimate aims might include business needs, efficiency, reducing staff turnover or
providing promotion opportunities to retain good people. To be “proportionate”, there
must be a balance between the discriminatory effect of a measure and the importance
of the aim being pursued. A measure will not be proportionate if an alternative exists
that is less discriminatory.

How can the test be met?

Decisions will have to be made on a case by case basis. The following flowchart
sets out a process to follow when considering objective justification.

4 See Regulation 3(1).
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It is sensible to keep all records as evidence of the objective justification. Trustees and employers should
not rely on mere assertions and should include details of any consultation and agreement.

The exemptions

The Regulations include exemptions for a wide range of age-related rules and practices
that typically exist in occupational pension schemes. The Government consider these
to be justified at a national level. If a practice is covered by an exemption, there is no
need for the practice to be objectively justified. Where rules are not covered by an
exemption, employers can seek to objectively justify them in relation to their own
particular circumstances. The exemptions are explained in Chapter 6.
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Who and what do the Regulations cover?

The Directive applies to pay and terms and conditions of employment. Thus the
Regulations cover all aspects of occupational pension schemes, including:

m defined benefits arrangements;
B money purchase arrangements;
m hybrid schemes;

m those stakeholder schemes which are categorised as occupational pension schemes;

B occupational pension schemes which are either registered or unregistereds under
HM Revenue & Customs legislation.s

Personal pension schemes

Employer contributions to personal pension schemes are also covered. Other aspects

of personal pensions are not covered (because personal pensions are an arrangement
between the worker and the personal pension provider and are not part of a worker’s

pay and conditions).

Partnerships
How the Regulations apply will depend on the pension arrangement in place for partners:

m If partners make their own voluntary contributions to a personal pension, then
this is not covered by the Regulations.

m If partners are required to pay a certain amount of their profits into a pension
arrangement, and if the arrangements are age-based, this will be caught by the
Regulations and will need to be objectively justified.

m If a partnership allows partners to join an occupational pension scheme set up
for its employees, the arrangement will be covered by the Regulations. However,
the scheme can make use of the exemptions in relation to partners as well as
employees.’

m If a partnership makes payments to retired partners (usually such arrangements
are referred to as “partnership annuities”) any age-related practices will need to
be objectively justified. The specific pension exemptions under the Regulations
will not be available.

5 See Glossary for definition of registered and unregistered pension schemes.
6 See Finance Act 2004.
7 This is because, in relation to pensions, the definition of “worker” (see Glossary) in the Regulations includes employees and partners.
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Other excluded matters

The following are examples of matters which are not covered by the Directive and
which are therefore unaffected by the Regulations:

m state pensions;

m national insurance rebates awarded to contracted-out schemes;

B pension sharing arrangements on divorce;

B annuities purchased from insurance companies by individuals.



4 Powers of trustees

This chapter explains the “non-discrimination” rule and the powers of trustees to
amend discriminatory scheme rules.

Summary of key messages covered in this chapter

m Occupational pension schemes will be treated as including a “non-
discrimination” rule, which means that discriminatory rules under the scheme
will automatically be disapplied.

m Trustees will have the power to change any age-related rules to ensure they are
compliant with the Regulations.

Non-discrimination rule

The Regulations treat occupational pension schemes as if they include a “non-
discrimination” rule, which overrides any discriminatory provisions in the scheme
rules.®

Trustees are also given the power to amend any rules of the scheme to ensure
they comply with the Regulations.® Where changes to the scheme would require
the employer’s consent if made under the rules, the trustees must ensure consent
is obtained before using the amendment power under the Regulations.°

Discriminatory rules

If trustees believe a rule is discriminatory and not covered by any of the specific
exemptions, they have three options. They can:

m objectively justify the rule;

m amend the rule; or

m remove the rule.

8 See Schedule 1, paragraph 2(1) of the Regulations.
9 See Schedule 1, paragraph 2(3).
10 See Schedule 1, paragraph 2(4)(b).
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Case study — Trustees and the non-discrimination rule

The trustees of the Maple Court Defined Benefit Pension Scheme check over

their scheme rules to ensure all the age-related rules and practices are covered under
the exemptions. They come across a rule about a scheme benefit which is not covered
under the exemptions. They do not think they can objectively justify the rule. Changing
the rules under the scheme requires the consent of the employer, Maple Court
Company. The trustees have the following options:

Before 1 October 2006:

m if the employer consents, the trustees can use the powers under the scheme either
to ensure that the more advantageous provision is given to the disadvantaged age
group (i.e. “levelling up”) or by equalising any benefits downwards (i.e. “levelling
down”). This must be consistent with the scheme rules and any other legal
obligations (e.g. subsisting rights provisions of the Pensions (Northern Ireland)
Order 1995 — protecting rights to benefits which have already accrued??).

On or after 1 October 2006:

m if the employer consents, the trustees can use the powers under the
scheme rules either to ensure that the more advantageous provision is given
to the disadvantaged age group (“levelling up”) or by equalising any benefits
downwards (“levelling down”). This must be consistent with the scheme rules
and any other legal obligations (e.g. subsisting rights provisions of the Pensions
(Northern Ireland Order) 1995 — protecting rights to benefits which have already accrued);

m the trustees can use the amendment power under the Regulations to level
benefits up or down. The amendment can be backdated to any date on or after
1 October 2006, but levelling down can only take place from the date the
amendment comes into force;

m the trustees can rely on the non-discrimination rule to override discriminatory
provisions. In this case benefits will be “levelled up”.

If the employer does not agree to amend the scheme rules, the result will be
that benefits will be “levelled up” after 1 October 2006 as a result of the non-
discrimination rule.

The new pensions consultation regulations,'? which came into operation on 6 April 2006,
do not apply to changes made to the rules of schemes to prevent unlawful age
discrimination from arising.

11 See Atrticle 67 of the Pensions (Northern Ireland) Order 1995 (S.I. 1995/3213 (N.I. 22))
12 The Occupational and Personal Pension Schemes (Consultation by Employers) Regulations (Northern Ireland) 2006
(S.R. 2006 No 48), which came into ooperation on 6 April 2006.
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5 Claims in the Industrial
Tribunal and other
complaints

This chapter explains how to bring a claim in an Industrial tribunal and other
ways of complaining about unlawful age discrimination in relation to pensions.

Summary of key messages covered in this chapter

m Industrial tribunal complaints must be brought within three months of the act
of discrimination complained about.

m Industrial tribunal claims can either be brought against the trustees or the
employer, depending on the circumstances.

m Complaints about an occupational pension scheme may also be made using the
scheme’s internal dispute resolution procedure, or subsequently, to the Pensions
Ombudsman.

Making a claim to an Industrial Tribunal

Workers and pensioners can present a complaint to an Industrial tribunal if they
believe they have been discriminated against on the basis of their age. A member
who leaves a scheme can also bring a complaint for any discrimination committed
while he was a member or after he leaves. Complaints must normally be brought
within three months of the act complained about ceasing to have effect. Anyone who
wants to make a claim to an Industrial tribunal should not delay because they are
pursuing their complaint via a different route e.g. via the internal dispute resolution
procedure or the Pensions Ombudsman.

The claim will be against the trustees if it relates to powers exercised by the trustees
under the scheme rules. The employer will be treated as a party to any complaint
brought against the trustees.'® Claims relating to conduct by the employer, e.qg.
employer contributions to occupational or personal pension schemes, or “waiting
periods” imposed by an employer before he allows workers to join an occupational
pension scheme, must be brought against the employer.

13 See Schedule 1, paragraph 5.
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What powers does an Industrial tribunal have?

Where an Industrial tribunal upholds an individual's complaint, it can make:

m a declaration of the rights of each party;
m a recommendation of how the respondent should tackle the discrimination;
m an order allowing the individual to join the scheme;

m an order allowing the individual to enjoy membership of the scheme without
discrimination. Membership can be backdated to any date on or after 1 October
2006, (but to receive benefits the member is likely to have to pay backdated
contributions).

Orders for compensation can be made, but not in respect of complaints about
membership of a scheme (except in relation to injury to feelings or where there is
a failure to comply with a recommendation previously made by the Industrial tribunal).

Other ways of making a complaint

Individuals may also lodge a complaint through their occupational pension

scheme’s internal dispute resolution procedure. If the matter is not resolved in this
way, individuals can bring a complaint in relation to the scheme to the Pensions
Ombudsman (against either the trustees or the employer). Usually the Pensions
Ombudsman will not investigate a complaint until the Pensions Advisory Service

has been consulted. Complaints must normally be brought within three years of the
act complained of. The Pensions Ombudsman will not consider a complaint if a claim
has been made to the Industrial tribunal (unless the claim is discontinued). So
anyone wishing to make a complaint in relation to a scheme will need to decide
whether to refer it to the Industrial tribunal or to the Pensions Ombudsman.

Further advice

Individuals who think they are suffering from age discrimination may seek advice in
relation to pensions from the Pensions Advisory Service. The Pensions Advisory
Service cannot however help with claims to the Industrial tribunal, nor can it help

if the Pensions Ombudsman has already investigated the complaint.

For further information on industrial tribunals, please visit www.employmenttribunalsni.co.uk
or telephone 028 9052 7666.

11
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6 Making use of the
exemptions

This chapter explains how the exemptions for pensions in the Regulations work.

Summary of key messages covered in this chapter

m The Regulations contain specific pensions exemptions categorised in the table
below.

m The exemptions at paragraphs 7 to 30 of Schedule 1 apply to occupational
pension schemes, and those at paragraphs 31 and 32 of Schedule 1 cover
employer contributions to personal pension schemes.

m Employers may also be able to make use of the exemption for benefits based
on length of service at Regulation 34.

How can the exemptions be used?

Trustees and employers can use the exemptions in paragraphs 7 to 30 in relation to any
rules, practices, actions or decisions in respect of an occupational pension scheme:

14 See Glossary for definition.



THE IMPACT OF AGE REGULATIONS ON PENSIONS SCHEMES

Employers can use the exemptions in paragraphs 31 and 32 in relation to any rules,
practices, actions or decisions in respect of any payment of contributions to a
personal pension scheme:

Employers (but not trustees) can use the exemptions in Regulation 34 in relation to
some benefits awarded on the basis of length of service:

Schemes with separate sections

The exemptions can be used for schemes or for a section of a scheme, e.g. the exemption
at paragraph 25 allows the closure of a scheme or a section of a scheme to new joiners.

13
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Examples under each exemption

Please bear in mind, not all instances of when an exemption will apply have been
included in the following examples.

1. Admission to schemes

2. The use of age criteria in actuarial calculations

15 See Glossary for definition.
16 See Glossary for definition.
17 See Glossary for definition.

15
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3. Contributions

18 Commutation factors are used to determine the amount of pension which needs to be foregone in order to provide a lump sum benefit.

16
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4.  Contributions under money purchase arrangements

5. Contributions under defined benefits arrangements

17
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6. Age related rules, practices, actions and decisions relating
to benefit

19 See Glossary for definition.

18
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7. Other rules, practices, actions and decisions relating
to benefit

Reference in
Regulations

Paragraph
19

Paragraph
20

Paragraph
21

Paragraph
22

Paragraph
23

Paragraph
24

What are the exemptions
under this category?

Rules which provide that
members’ (or survivors')
entitlement to benefits under

a defined benefits arrangement
may be calculated by referring
to the number of years of
pensionable service a member
has completed. (This is provided
members in comparable
situations accrue rights to
benefits based on the same
fraction of pensionable pay.)

Differences in pensionable
pay over time of different
members.

Imposition of a maximum
number of years of service
when calculating benefits.

Completion of a minimum
period of two years of
qualifying service.?

Imposition of a minimum level
of pensionable pay used to
calculate benefits (provided
that the minimum level of
pensionable pay is not above
the lower earnings limit.)

A maximum level of
pensionable pay used when
calculating benefits.

Practical examples of how to make
use of these exemptions

A defined benefits scheme can provide a
higher pension to a member with 20 years
of pensionable service than to one with only
10 years of service, where pensions are
based on accrual of e.g. 1/60th of final
salary for each year of pensionable service.
This exemption does not cover
arrangements where accrual rates increase
after a certain number of years of service
e.g. from 1/60th to 1/40th.

A scheme provides for members who retire

at normal retirement date to receive a pension
equivalent to 1/60th of final pensionable salary
for each complete year of pensionable service.
Two members are retiring after both being in
pensionable service for 10 years each. Member
“A" is on a final pensionable salary of £40,000
and member “B” is on £25,000. It will not

be discriminatory for member “A” to receive
a higher pension than member “B” (i.e.
10/60ths x 40 versus 10/60ths x 25).

A scheme will be able to cease benefits
accruing after a stated period of service.
So maximum benefits can for example, be
limited to a maximum of 40 years service.

A scheme will be able to continue to
operate a vesting period of up to two years.

A scheme will be able to decide to only
provide benefits for members provided their
pensionable pay is above the lower
earnings limit (for 2006/07 this is the
equivalent of £4,368 per annum).

A scheme will be able to continue to restrict
benefits payable to its members by reference
to a maximum level of pensionable pay
specified in the scheme rules. (For example,
the earnings cap* for 2005/06 was £105,600
and for 2006/07 it will be £108,600.)

20 “Qualifying service” has the meaning given by Section 67(7) of the Pensions Schemes (Northern Ireland) Act 1993 (c. 49)
21 See Glossary for definition.

20
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8. Closure of schemes

9. Other rules, practices, actions and decisions

21
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10. Registered pension schemes

11. Contributions by employers to personal pension schemes

22
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Benefits based on length of service

23
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7 Actions to be taken

This chapter explains the actions that need to be taken in relation to the Regulations.

Summary of key messages covered in this chapter

m Employers will need to work together with the trustees.
m Review the scheme documentation to identify all age-related rules and practices.
m Check all age related rules and practices against the exemptions.

m If no exemption is available, choose between objective justification, and
amending the provision, or removing it.




8 Q&A and Case Studies

This chapter explains the practical implementation of the Regulations through Q&As
and case studies.”

Questions and Answers

Q.

A.

Now the default retirement age is 65, what happens if someone wants to
retire and take pension below this age?

A member who retires before 65, is able to draw a pension if the rules of the
scheme allow this. Schemes will only benefit from tax advantages if they do
not normally allow payment of benefits before age 50 (increasing to age 55
from 2010).

The normal retirement date under my scheme is currently age 60. Do | have to
change this?

The term “normal retirement date” is a phrase used by most pension schemes,
as it was historically used under previous Inland Revenue requirements
typically (a) to set funding levels and (b) to set the date when deferred
pensions automatically come into payment. While schemes may continue to
use this term for the purposes suggested above, employers will need to
objectively justify retiring workers before age 65.

Can | close a pension scheme to new joiners but allow existing members to
continue to accrue benefits in the “closed” scheme?

Yes. The exemption at paragraph 25 allows this.

22 All references to “paragraph” refer to paragraphs under Schedule 1 of the Regulations.

25
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Q. What if | close one section of a scheme to new joiners?

A. Schemes which are divided into two or more sections are treated as separate
schemes, for the purposes of the Regulations,® so this practice is also covered
by paragraph 25.

Q. My company occupational pension scheme aims to provide a pension of
2/3rds of final salary to all executives who have completed 20 years service. Is
this acceptable under the Regulations?

A. There is no specific exemption for this practice under the Regulations. The
length of service condition may be indirectly discriminatory and will need to be
objectively justified.

Q. | am a director of a private company and am receiving income through an
unsecured pension.* | am not happy that capital cannot be paid out of this on
death after age 75. Surely this must be age discrimination despite the HM
Revenue & Customs requirement?

A. No. Paragraph 30 exempts HM Revenue & Customs rules such as this.

Q. | am a trustee of a defined contribution (DC) occupational pension scheme.
The scheme invests contributions via an insurance company, whose charging
structure depends on age. Is this discriminatory?

A. Although the insurance company is not covered by the Regulations, if age-
related charges are passed on to the member (e.g. because the insurer
subtracts age-related charges from each member’s contract), this will constitute
unlawful discrimination by the trustees, unless objectively justified.

Q. Under my defined benefits scheme, deferred members who take pensions
early have their pension reduced by a different amount to those members in
active service who take early retirement. Are there any issues here?

A. This should not fall foul of the Regulations because the difference in treatment
is based on status, not age. However, check that there is no indirect
discrimination involved. Any indirect discrimination will need to be objectively
justified.

23 See Schedule 1, paragraph 1(7).
24 Previously referred to as “income drawdown” under the old tax regime before 6 April 2006.

26
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My company has set up group personal pension (GPP) arrangements for
workers. The GPP which the company uses has an entry age of 21. Is this a
problem?

By setting up GPP arrangements your company is probably obtaining
preferential rates which workers could not obtain through individual personal
pension arrangements. The GPP therefore represents an employee benefit. If
workers under 21 cannot join the GPP, they are at a disadvantage. As there is
not an exemption for minimum entry age to a GPP, you should consider
extending entry to the scheme to younger workers, impose a minimum service
requirement as an alternative or look at objective justification.

Under my defined contribution (DC) occupational pension scheme, | have
matched contributions for employees dependent on ages. From age 25 to age
45 there is a match of 1:1 and from age 45 there is a match of 2:1. Will this be
discriminatory?

This arrangement discriminates against younger workers. There is an
exemption for age related contributions to money purchase schemes (see
paragraph 10) but only where the aim is to produce equal pensions for
members of different ages. It seems unlikely that the arrangements above
would fall under this exemption, so would need to be objectively justified.

Under the pre-April 2006 tax rules, we were not allowed to provide a pension
to members who continued to work for us. From 6 April 2006, HM Revenue &
Customs no longer impose this condition but our rules will continue to reflect
this old requirement. Beyond 1 October 2006, can we continue requiring an
individual to stop working for us before taking pension?

This may amount to indirect age discrimination. No exemption is available.
So continuation of the current practice would need to be objectively justified.

What happens if someone takes a pension at, say, age 60 and carries on
working under the new flexible tax rules® to age 65? If so, can we stop accruals
from age 60 when the pension starts if they make such an election?

A rule which stops members who are already drawing a pension from
continuing to accrue benefits may be indirectly discriminatory. For instance,

if proportionately more 55 year old members than, say, 64 year old members,
would like to continue to work, accrue benefits and draw a pension, rather than
having to make a choice between drawing a pension and accruing benefits,
then the rule disadvantages 55 year olds compared with the 64 year olds and
will be indirectly discriminatory, unless it can be objectively justified.

25 See Finance Act 2004.
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What happens if | have a discriminatory practice which is not eliminated by
1 October 2006?

If a member brings a successful claim under the Regulations for any
discriminatory practice, any award made will be on the basis of “levelled up”
benefits, until such time as the trustees bring into force a new scheme rule
“levelling down” the benefit in question.

If my scheme rules need to be amended to remove a discriminatory practice,
do | need to go through the new two-month statutory consultation process®
for changes to pension arrangements?

If the rule amendment is being made to comply with the Regulations, it will be
exempt from the statutory consultation process.

My defined contribution (DC) occupational scheme provides for contributions
to increase according to 5 age bands. Am | right in assuming this will be
acceptable?

The larger the number of bands, the easier it will be to demonstrate that the
aim of the bands is to equalise benefits and that you therefore meet the
requirements of paragraph 10.

Under my company’s flexible benefits arrangement, employees can opt for a
certain amount of employer payment (above a minimum level) to go either
into the defined contribution pension or paid as cash into the monthly pay
packet. The amounts increase with age bands. Are there any issues here?

Since employer contributions under your scheme are age-related, older
members who opt for the minimum level of contributions will receive more
cash back than younger members who opt for the minimum level of
contributions. Although there is an exemption for age-related contributions to
pension schemes, this does not cover money which is paid to employees
instead of contributions. This practice will need to be objectively justified.

There are special early retirement provisions in place for my members,

where once they reach a minimum age (e.g. on redundancy), they can receive
enhanced early retirement benefits without any actuarial reduction. Will these
have to be changed to comply with the Regulations?

No. Paragraph 13 allows schemes to retain such provisions for those
employees who are members or prospective members of the scheme on
1 October 2006. But such a practice will need to be objectively justified for
new joiners.

26 The Occupational and Personal Pension Schemes (Consultation by Employers) Regulations (Northern Ireland) 2006
(S.R. 2006 No. 48), which came into operation on 6 April 2006.
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Q. My scheme provides death-in-service benefits only. Is this covered by the
exemptions?

A. Most schemes within Northern Ireland that offer death-in-service only benefits
will not qualify as occupational pension schemes under Department for
Social Development legislation, so the exemptions in Schedule 1 will generally
not be available in respect of such schemes.

Q. Under our occupational pension scheme employer consent is required by
an individual who wants to draw a pension below age 60, but consent is not
required for individuals who want to take their pension from age 60. Can this
approach survive?

A. It can only survive if objectively justified.

Case studies

Case study — Continuing to work after normal retirement age
of 65

The Apple Tree Company provides a defined benefits occupational pension scheme
for all its members. The scheme currently has a rule which states that the maximum
age limit for accruing benefits is age 65. The Company have agreed that John
Smith, a member of the scheme, can continue working after age 65. John argues he
should continue to accrue benefits.

There is no exemption for schemes to have an age at which benefits must cease to
accrue. So the Company will either need to objectively justify the rule, amend the
rule, or remove it. The Company may decide to replace the rule with a new rule
which provides that benefits cease to accrue after a certain number of years of
service (using the exemption at paragraph 21). Therefore, John may carry on as an
active member of the scheme provided he has not accrued the maximum number
of years of service under the scheme. If he does accrue the maximum number of
years of service under the scheme, he would no longer be able to accrue benefits.
In this situation, the Company is under no obligation to provide John with another
pension arrangement under which he can accrue benefits.

29



THE IMPACT OF AGE REGULATIONS ON PENSIONS SCHEMES

30

Case study — Nursery schemes

Rainbow plc has an occupational pension scheme that consists of a defined
contribution section and defined benefits section. Employees can be admitted to the
defined contribution section from age 25 and on reaching age 45 are given the
option of joining the defined benefits section.

This is commonly known as a “hybrid scheme” and will be able to continue under
the Regulations through the use of the exemption allowing minimum ages for
admission to a scheme (see paragraph 7(a)). For schemes divided into two or more
sections, each section is treated for the purposes of the Regulations as if it is a
separate scheme, so the practice is once again exempted.

Case study — Age related contributions

Blueberry Company operates a money purchase occupational pension scheme.
The Company takes actuarial advice and as a result decides to pay contributions
in accordance with 10 age-related bands which increase with age. The actuary
has confirmed that (in broad terms) these contributions, set as a percentage of
pensionable pay, should produce the same amount of benefit for all the different
age bands. Does it matter that the contributions for different age groups are
different?

This should fall within the exemption at paragraph 10, because the aim in setting
age-related contributions is to equalise the benefit which members of different ages
will receive.



Glossary

Accrued rights
Active member

Age related benefit
Annuity

Bridging pension

Deferred member
Defined benefit arrangement

Defined contribution scheme

Directive

Appendix 1

The pension benefits that have built up for a
member at any point in time.

A member of an occupational pension scheme
who is building up pension benefits.

A benefit provided from an occupational pension
scheme to a member when or after he retires,
takes early retirement, reaches a particular age or
when employment ends.

When an individual retires, a pension scheme can
make a single payment, usually to an insurance
company. This company will then make regular
payments to the member.

A pension which a member of a pension scheme
may receive between the time he retires and the
time he reaches state pension age.

A member of an occupational pension scheme
(other than an active or pensioner member) who
has left a scheme, but will start to receive benefits
at a date specified in the scheme rules.

An arrangement whereby the rules of the scheme
determine how much pension a member will
receive. The most common type of defined benefit
scheme is a final salary scheme.

See definition of “money purchase arrangement”.
Also referred to as a “DC” arrangement.

EC Directive 2000/78/EC.
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Direct discrimination

Early retirement pivot age

Earnings cap

Group personal pension (GPP)

HM Revenue & Customs

Hybrid scheme

Indirect discrimination

Late retirement pivot age

Lower earnings limit (LEL)

Member

Direct discrimination occurs when trustees or an
employer treat an employee less favourably on the
grounds of age.

The earliest age at which a worker can draw a
pension (except in cases of ill health) without it
being reduced for early payment.

This was a term used under the pre 6 April 2006
Inland Revenue regime for pensions. It referred to
the limit on the amount of a member’s earnings
which was used to work out the limits on
contributions and benefits under an approved
pension scheme. Transitional arrangements mean
that the term is still used.

Under a GPP, a number of employees at a
company can join a personal pension scheme with
the same pension provider. Each member will have
a separate policy with the pension provider, but
contributions are collected together and these may
be on preferential terms.

Also referred to as “HMRC"” - formerly the Inland
Revenue.

An occupational pension scheme which provides
some benefits accrued on a defined benefit basis
and some on a defined contribution basis. Under
such a scheme, benefits may be calculated as the
better of two alternatives, e.g. as between a final
salary and a money purchase basis.

When an apparently age-neutral criterion,
provision or practice in fact disadvantages workers
of a particular age.

An age set in scheme rules, above which a
member can take a pension which is actuarially
enhanced for late payment.

The minimum amount someone must earn before
they have to pay national insurance.

Any active member, deferred member or pensioner
member.



Money purchase arrangement

Non-discrimination rule

Normal pension age (NPA)

Nursery scheme

Occupational pension scheme

Objective justification

Pensionable age

Pensionable pay

Pensionable service

Pensioner member

Personal pension scheme
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A pension arrangement under which benefits are
determined by the investment returns on
contributions.

Under the Regulations, occupational pension
schemes are treated as including a rule requiring
trustees not to unlawfully discriminate on age
grounds.

The earliest age, under a scheme that a member
can normally draw pension benefits.

This is an arrangement where, for example, a
hybrid defined contribution/defined benefits
scheme allows employees to join the defined
contributions section at age 20. It then allows them
to join the defined benefits section only at age 45.
The defined contributions section is the nursery
scheme.

This is typically an arrangement set up by or for an
employer (or group of employers) to provide
pension benefits for their employees.

Direct or indirect discrimination will be objectively
justified if it pursues a “legitimate aim” and is a
“proportionate” means of achieving that aim.

The age at which individuals start to receive the
basic state pension and the state second pension.

The part of a member’s pay which scheme rules
specify is to be used to work out a member's
benefits and contributions.

The period of employment taken into account
when calculating pension benefits or contributions.

An individual who is currently entitled to
payment of a pension or other benefits from
an occupational pension scheme, and who is
not an active member of the scheme.

This is typically a contract between a worker and a
pension provider, rather than a scheme set up by
an employer. Some employers pay contributions
on behalf of workers to personal pension schemes.
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Prospective member

Registered pension scheme

Regulations

Stakeholder scheme

Unregistered pension scheme

Worker

An individual who under the terms of his
employment or the rules of an occupational
pension scheme can join the scheme either
immediately or if he continues in employment for
a sufficient period of time.

A pension scheme is a registered pension scheme,
either through:

m being registered by HM Revenue & Customs; or

B being an approved pension scheme on 5 April
2006 and thus acquiring registered status
automatically.

The Finance Act 2004 confers favourable tax
treatment on such schemes.

Note: The term “registered” replaces the term
“approved” which was used before 6 April 2006.

The Employment Equality (Age) Regulations
(Northern Ireland) 2006.

Most employers that do not offer workers an
occupational pension scheme or a personal
pension scheme to which they contribute must
nominate a stakeholder scheme. A stakeholder
scheme may be an occupational or a personal
pension scheme.

A scheme which is not a “registered pension
scheme”.

Under the Regulations, in relation to pensions,
“worker” includes employees and partners.
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